Future is Calling™: The
Digital Services Act
(DSA)?within the Context
of Consumer Protection?

Cf. in the following Parashu, Dimitrios, Elements of EU Con-
sumer Protection Law. With Analyses of other EU Market Law
Matters, Berlin 2024, pp. 31 et seqq.

Regulation (EU) 2022/2065 of the European Parliament and of
the Council of 19 October 2022 on a Single Market For Digi-
tal Services and amending Directive 2000/31/EC (Digital Services
Act) (OJ L 277 of 27 October 2022, p. 1).

See in the following European Commission (ed.), The Digital
Services Act Package, accessed through https://digital-strat
egy.ec.europa.eu/en/policies/digital-services-act-packa
ge (last accessed on 10 February 2025). For the practical impor-
tance of the topic involved, cf. Obly, Ansgar, Die Haftung von
Internet-Dienstleistern fiir die Verletzung lauterkeitsrechtlicher
Verkehrspflichten, in: GRUR 2017, pp. 441 et seqq.
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A Regulation 2022/2065 (DSA)

A.1 General Introduction*

The importance of digital services in our lives is un-
derstandable in many different ways: Such services are
used to communicate, to shop, to find information
etc., all of it through constantly evolving, newer digital
services. They have also made trade across borders and
the access of new markets much easier:

But there are also issues to address, issues which
deal with the trade and exchange of illegal goods and
services. Online services might also be misused by ma-
nipulative algorithmic systems and disinform espe-
cially the weaker link on the market, the consumer.

A main issue is still that some larger online plat-
forms control important ecosystems within the digital
economy, acting as gatekeepers on the digital markets
— leading sometimes to unfair conditions, not only
for businesses using these platforms, but also for con-
sumers. To address such matters, the DSA was intro-
duced.

The path to the DSA observed and followed tech-
nological progress, of course. Put more generally, since
the 1970s the European Communities were trying to
articulate certain consumer protection law programs

(with reference to President Kennedy’s 1962 “Con-

4 Cf. in the following Parashu (Fn. 1), pp. 1 et seqq.
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sumer Bill of Rights”)*. A lack of compromise between
the Member States led the European legislator to con-
crete first results in that area, only significantly later,®
for instance in the 1980s” and 1990s®. In that way, sev-
eral types of contract which proved to become more
influential over the years were mirrored, for the con-
sumers’ benefit.

The EU followed this path and issued, among other
activities, a special European Consumer Agenda in
2012° which, due to further technological develop-

S Cf. Mayer, Robert N, The US Consumer Movement: A New Era
Amid Old Challenges, in: The Journal of Consumer Affairs, Vol.
46, No. 2, Special Issue on Product Literacy (Summer 2012), pp.
171 et seqq. (171 et seq.). More generally, cf. Schwartz, Victor E. /

Bebrens, Mark A. / Silverman, Cary / Tedesco, Rochelle M., Con-

sumer Protection in the Legal Marketplace: A Legal Consumer’s

Bill of Rights is Needed, in: 15 Loyola Consumer Law Review 1

(2002), pp. 1 et seqq.

To understand the struggle better, cf. generally Schricker, Ger-

hard, Die Angleichung des Rechts des unlauteren Wettbewerbs

im Gemeinsamen Marke, in: WRP 1977, pp. 1 et seqq.; Mdstl,

Markus, Grenzen der Rechtsangleichung im europiischen Bin-

nenmarke, in: EuR 2002, pp. 318 et seqq.; Bock, Yves, Rechtsan-

gleichung und Regulierung im Binnenmarkt. Zum Umfang der
allgemeinen Binnenmarktkompetenz, Baden-Baden 2005, espe-
cially pp. 1 et seqq.

7 Cf. Council Directive 85/577/EEC of 20 December 1985 to pro-
tect the consumer in respect of contracts negotiated away from
business premises (O] L 372 of 31 December 198s, p. 31).

8 Cf. Directive 97/7/EC of the European Parliament and of the

Council of 20 May 1997 on the protection of consumers in re-

spect of distance contracts (O] L 144 of 4 June 1997, p. 19).

Communication from the Commission to the European Parlia-
ment, the Council, the Economic and Social Committee and the
Committee of the Regions, A European Consumer Agenda —
Boosting confidence and growth (COM/2012/0225 fin.).
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ment and its needs to be addressed,’® aimed at further
consumer protection policies by the Union" in order
to also enhance competition matters”. In 2020, the
European Commission adopted a successor, the New
Consumer Agenda,” which effectively updated the
overall strategic framework of the EU consumer policy,
aiming to respond the post-pandemic and digitalisa-
tion challenges to consumer rights.

A.2 Regulation 2022/2065 and
Consumer Protection™

Due to the constantly growing significance of informa-
tion society services also for consumers," and in order
to enhance the most responsible behaviour possible
by providers of such services,'® to EU legislator issued
Regulation 2022/206s, which is due to apply from
17 February 2024 onwards,” and amends™ important

° Cf. Point 3 of said Communication.

Cf. Point 1 of said Communication.

2 Cf. ibid.

% Communication from the Commission to the European Par-
liament and the Council, New Consumer Agenda Strengthen-
ing consumer resilience for sustainable recovery (COM/2020/696
fin.).

4 Cf. Parashu (Fn. 1), p. 31 et seqq.

5 Cf. Recital 1 to Regulation 2022/206s.

Cf. Recital 3 to Regulation 2022/206s.

7. Cf. Article 93 Para 2 Regulation 2022/206s.

Cf. Article 89 Regulation 2022/206s.
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parts of the Electronic Commerce Directive 2000/31°.
It aims at

(-..) setting out harmonised rules for a safe, pre-
dictable and trusted online environment that facil-
itates innovation and in which fundamental rights
enshrined in the Charter, including the principle of
consumer protection, are effectively protected. (... )

It does so especially through Article 29 et seqq., which
include provisions regarding providers of online plat-
forms, whenever allowing consumers to conclude dis-
tance contracts with traders through said platforms.
Especially the quite excessive right to information

T as well as mat-

would have to be emphasised here,
ters of data access and respective checks and balances,*
and last, not least, certain conduct rules for online ad-
vertising.”® Non-compliance from the providers’ side
might very well lead to legal sanctions, also for the con-
sumers’ benefit.** Taking place under the auspices of
the freshly foreseen “European Board for Digital Ser-
vices”,” one cannot still determine the ultimate impact
of said secondary legal act on the Market and especially

on matters of consumer pI'OtCCtiOIl.

" Directive 2000/31/EC of the European Parliament and of the
Council of 8 June 2000 on certain legal aspects of information
society services, in particular electronic commerce, in the Inter-
nal Market (‘Directive on electronic commerce’) (O] L 178 of 17

July 2000, p. 1).

©
o

See Article 1 Para 1 Regulation 2022/206s.
2]

Cf. Article 32 Regulation 2022/206s.

2.

Y

Cf. Article 40 Regulation 2022/206s.

2

by

Cf. Article 46 Regulation 2022/206s.

2.

EN

Cf. Article 52 et seqq. Regulation 2022/206s.

2

See Article 61 et seqq. Regulation 2022/206s.
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a) Recital Analysis

As Recital 1 to Regulation 2022/2065 points out, the
specificity of information intermediary services (for
instance online social networks or several online plat-
forms which among other allow consumers to con-
clude distance contracts with traders, forming new
ways of business transactions) have advanced* to be
an important part both of the Union’s economy and
the Union citizens’ daily life, calling for a normative
update, twenty years after the Directive 2000/31/EC*7.

In terms of legal certzlinty,28 the EU legislator de-
cided to advance to the present regulation, in order
to avoid possible diverging national laws* that could
(through societal risks*®) negatively affect the internal
market®, to ensure the necessary market efficiency®
and to serve — for the sake of Fundamental Rights of
the EU Charter — the necessary goal of a both pre-
dictable and trustworthy (meaning both transparent
and accountable)® online environment.>* This mainly

26 Cf. Recitals 28-29 to Regulation 2022/206s.

*7 Directive 2000/31/EC of the European Parliament and of the
Council of 8 June 2000 on certain legal aspects of information
society services, in particular electronic commerce, in the Inter-
nal Market (‘Directive on electronic commerce’) (O] L 178 of 17
July 2000, p. 1).

N
o

See Recitals 16, 26 to Regulation 2022/206s.

* Cf. Recital 31-35, 38, 52—53 to Regulation 2022/2065.

See Recitals 76/80-86/90-91/100 to Regulation 2022/206s.

3 Cf. Recitals 2, 4 to Regulation 2022/206s.

3 Cf. Recital 7 to Regulation 2022/206s.

3 See especially recitals 48—49, 65-66 to Regulation 2022/206s.

3 Cf. Recitals 3, 9, 47, 51, 72, 153/155 to Regulation 2022/206s; re-
garding harmonised “due diligence obligations” for providers see
especially recitals 40— 41 to Regulation 2022/206s.
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by reflecting already existing rules against relevanc il-
legality in the offline environment,” for instance also
in the area of advertisement matters.?® The Regulation
2022/2065 is adressed mainly to platform providers as
defined by Directive (EU) 2015/1535* who provide their
services (via a ‘dissemination to the public’®®) being
“substantially connected to the Union™ for remuner-
ation.** Matters of communication with recipients are
also of importance within the Regulation 2065/2022%.

Moreover, its liability** rules establish especially
whenever the provider cannot be held liable relating
specifically to illegal content provided by service recip-
ients,” with further beneficial (for providers) provi-
sions wherever applicable** — Injunction possibilities
aside, as well as redress issues,*® out-of-court dispute

3% Cf. Recital 12 to Regulation 2022/2065.

Cf. Recitals 68-69, 95, 107 to Regulation 2022/206s.

37 Directive (EU) 2015/1535 of the European Parliament and of the
Council of 9 September 2015 laying down a procedure for the pro-
vision of information in the field of technical regulations and of
rules on Information Society services (OJ L 241 of 17 September
2015, P. 1).

38 See Recital 14/75 to Regulation 2022/206s.

3 See Recitals 7, 8, 36 to Regulation 2022/206s.

40 Cf. Recitals s, 6, 13 to Regulation 2022/206s.

4 See regarding “single points of contact for recipients of services”
especially the recitals 42— 43 to Regulation 2022/206s.

4 Cf. Recitals 121-122 to Regulation 2022/206s.

4 Cf. Recital 17 to Regulation 2022/206s.

# Cf. Recitals 19-22, 27, 30 to Regulation 2022/206s.

4 Cf. Recital 25 to Regulation 2022/206s.

46 Cf. Recital 39 to Regulation 2022/206s.
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settlement,*” audits*® and access to data;* the Com-
mission (and relevant national authorities®® through
necessary cooperation’') of course always being in the
position to sanction®* and monitor, also in regard to
(soft law) codes of conduct.’* A special Board for Dig-
ital Services, acting as advisor especially to the Com-
mission, is also foreseen.”

Expressis verbis the present Regulation 2022/2065
shall not seen as colliding to further relevant secondary
legal acts of the EU.5¢

b) Regulation Analysis
ba) First Things First

The main goals of Reg. 2022/2065, which exists par-
allely to the core elements of Directive 2000/315” and
avoids also other collisions with preexisting secondary
EU law,’® are threefold, attempting to harmonise® (for
the benefit of the internal market)®® intermediary ser-

47 Cf. Recitals 59-60 to Regulation 2022/206s.

48 Cf. Recitals 92-93 to Regulation 2022/206s.

49 Cf. especially Recitals 96-98 to Regulation 2022/206s.

5° Cf. Recitals 109-116/123-125 to Regulation 2022/206s.

' Cf. Recital 127/130 to Regulation 2022/2065.

5* Cf. Recitals 117-120/125/139/144 to Regulation 2022/206s.
53 Cf. Recital 101/138/141-143/147-148 to Regulation 2022/206s.
54 Cf. Recitals 103-106 to Regulation 2022/2065.

55 Cf. especially Recitals 131-137 to Regulation 2022/206s.
Cf. Recitals 10-11, 56, 74, 149 to Regulation 2022/206s.

57 Cf. Article 2 Para 3 Regulation 2022/206s.

Cf. Article 2 Para 4 Regulation 2022/206s.

59 Cf. Article 1 Paras 1, 2 Regulation 2022/206s.

¢ Cf. ibid.
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vice providers’ potential liability exemptions,® further
their possible due diligence obligations®* and last —
not least — necessary cooperational matters between
Commission and relevant national enforcement au-
thorities®. All this in reference to only intermediary64
services offered to recipients established or located in
the EU, regardless the respective service providers’ place
of establishment.® A plethora of necessary definitions
for the Regulation application follows in Article 3 of
said Reg., as usual for comparable secondary EU legal
acts.

bb) Liability and Orders

Of the utmost importance is the subject of providers’
potential liability: First of all, the EU lawmakers did not
include a general information monitoring obligation“’
(regardless a supervisory fee charged by the Commis-
sion in terms of checks and balances when dealing with
distance contracts)®” but opened the door to any vol-
untary own-initiative investigations if necessatry.68

In regard to matters of “mere conduit”™?, no liabil-
ity of a provider is foreseen with respect to transmis-

sion in 2 communication network of information (in-

o

Cf. Article 1 Para 2 lit. a Regulation 2022/206s.

Cf. Article 1 Para 2 lit. b Regulation 2022/206s.
6

3

Cf. Article 1 Para 2 lit. ¢ Regulation 2022/206s.
64 Cf. Article 2 Para 2 Regulation 2022/206s.

6s
66

Cf. Article 2 Para 1 Regulation 2022/206s.

Cf. Article 8 Regulation 2022/2065.
6

N

Cf. Article 43 Regulation 2022/206s.

68 Cf. Article 7 Regulation 2022/206s.

6

)

Article 4 Regulation 2022/206s.
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cluding storage)”® provided by a service recipient, or
the mere access to a communication network — as long
as the transmission is not initiated by the provider, as
well as the receiver and the transmission information
are not selected by the provider.”" Infringement pro-
vision obligations for providers can be foreseen by na-
tional legislation, though.”*

In regard to matters of “caching””?, no liability of
a provider is foreseen with respect to transmission in a
communication network of information provided by
a service recipient, as long as the information storage is
being done only for reasons of transmission efficiency
or security — given that all necessary obligations about
e.g. accessing and updating these elements of informa-
tion are met by providers.”* Again, infringement pro-
vision obligations for providers can be foreseen by na-
tional legislation here.”s

In regard to matters of “hosting””®

, no liability of
a provider is foreseen with respect to storage of infor-
mation provided by a (non-acting under provider con-
trol)”” recipient of the service, as long as providers’ lack
knowledge of relevant illegal activity or illegal content
or — if informed properly — act accordingly in order to

remove such content.”® Once more, infringement pro-

7° Cf. Article 4 Para 2 Regulation 2022/206s.
7

Cf. Article 4 Para 1 litt. a-c Regulation 2022/206s.

7> Cf. Article 4 Para 3 Regulation 2022/206s.
7

3

Article 5 Regulation 2022/2065.
7

N

Cf. Article § Para 1 litt. a-e Regulation 2022/206s.
7
76

>

Cf. Article 5 Para 2 Regulation 2022/206s.

Article 6 Regulation 2022/206s.
7

N|

Cf. Article 6 Para 2 Regulation 2022/206s.
78 Cf. Article 6 Parar litt. a-b Regulation 2022/206s.
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